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In the Court of Appeals of the District 

of Columbia ! 

I 

January Term, 1930 j 


No. 5154 

i 

Andrew W. Mellon, Secretary of the Treasury 

of the United States, and Walter O. Woojds, 

| 

Treasurer of the United States, appellants 

v. ! 

i 

Stephen R. Jones, Addison C. Burnham, Norman 

W. Bingham, Jr., et al. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA i 


BRIEF ON BEHALF OF THE APPELLANTS | 


STATEMENT OE THE CASE 

Suit in equity in the Supreme Court of the Bis- 

i 

trict of Columbia was brought in January, 1929' by 
Stephen R. Jones, Addison C. Burnham, Norman 
W. Bingham, Jr., et al., to restrain the Secretary 
of the Treasury and the Treasurer of the United 
States from issuing in payment any warrant or 
check, and one Stanislaus P. de Bidder from, 1 re- 
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ceiving any payment, warrant, or cheek upon an 
award of the Mixed Claims Commission, United 
States and Germany, and for the appointment of 
a receiver to receive the fund in dispute which had 
been covered into the Treasury, and praying for a 
decree “that the plaintiffs have an equitable lien 
upon the funds in payment of said award and 
upon any Warrant, draft, check, or order issued in 
payment thereof as security for the payment of 
their fee for services as fixed bv the American 
Commissioner of the Mixed Claims Commission, 
with costs and interest to be taxed.” 

Attached to the Bill of Complaint is a copy of 
decision of the American Commissioner, Mixed 
Claims Commission, dated November 16, 1928, 
fixing as the reasonable fee to be paid to the plain¬ 
tiffs bclowi an amount equal to twenty per cent 

of the amount received bv the claimants named 

* 

therein, one of whom was the defendant de Ridder. 
(R. 6.) 

It appears that the principal defendant, de 
Ridder, is a nonresident of the District of Colum¬ 
bia and that he entered no appearance in the suit 
or in any manner submitted to the jurisdiction of 
the court. Such proceedings were had that an or¬ 
der of notice by publication to him under Section 
105 of the District Code was issued. 

On April 29, 1929, appellants filed a motion to 
dismiss, assigning therefor the following grounds 
(R. 16) : 
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1. The court has no jurisdiction over the 
subject matter of the petition. 

2. The court, under the provisions of thte 

law applicable to this case, is without juris¬ 
diction to enter a final judgment on the peti¬ 
tion herein, and hence is without jurisdiction 
to enter any interlocutory order or decre|e 
in the premises. | 

3. Under the statute involved the Secre¬ 

tary of the Treasury can only make pay¬ 
ments to the party named in the award cjf 

the Mixed Claims Commission. j 

4. Plaintiffs have an adequate and com¬ 
plete remedy at law. 

5. For other reasons apparent on the fa<|e 

of the record. j 

On May 15, 1929, said motion to dismiss was 
overruled by the court below; to which action 
exception was noted. 

Subsequently the said defendant Stanislaus 3?. 
de Ridder having failed to cause his appearance 
to be entered in the case, the court entered a decree 
pro confesso as to the said defendant. (R. 16;) 
On September 17, 1929, appellants filed their 
answer— j 

I 

that they have no interest in this case ek- 
cept the performance of their statutory 
duty to see that the award is paid in su<jih 
a manner as to secure a full acquittance 
therefor to the United States and the officers 
thereof. In this connection the defendants 
are advised and believe, and therefore avgr, 
that because of the mandatory wording and 
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provisions of the statute involved the award 
can not be paid to a receiver or to any other 
person except the individual named in the 
award, that is, the defendant Stanislaus P. 
de Bidder. (R. 17.) 

On December 14, 1929. there was filed the final 
decree of the Supreme Court of the District of 
Columbia, as follows: 

1. That the plaintiffs performed the serv¬ 
ices alleged in the bill of complaint and are 
entitled to receive as compensation therefor 
twenty { 20 % ) per cent of the amount re¬ 
ceived from the Treasury Department in 
payment of the award rendered in favor of 
the defendant Stanislaus P. de Ridder by the 
Mixed Claims Commission. United States 
and Germany, on the 5th day of November, 
1925, in Docket No. 5964, said award being- 
in the sum of $3,488.28. including the interest 
thereon as provided bv law. 

2. That the defendant Stanislaus P. de 
Ridder pay the court costs incident to this 
suit. 

3. That the Libertv National Bank, Wash- 
ington, D. C., be, and it is hereby, appointed 
receiver in this cause and authorized and di¬ 
rected forthwith to file application with the 
Seeretarv of the Treasure, in accordance 
with the settlement of war claims act of 1928 
and the regulations of the Seeretarv of the 
Treasury issued pursuant thereto, for the 
immediate payment to it as receiver of the 
amount of the aforesaid award now held in 
the United States Treasure under the settle- 

•J 
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ment of war claims act of 1928 to the credit 
of, or in the name of, the defendant Stan¬ 


islaus P. de Ridder, and upon the payment 
of said award said receiver shall forthwith 
pay over to the plaintiffs, through their at¬ 


torney of record, an amount equal to twenty 
(20%) per cent of the amount received fr(j>m 
the Treasury Department, the compensation 
of such receiver to be fixed bv the court. 

4. That the defendant Andrew W. Mellon, 
Secretary of the Treasure, be, and he is 
hereby, authorized and directed to pay 
forthwith into the hands of the receiver 
hereby appointed in this cause the sum of 
$3,488.28, with interest thereon as provided 
by law, being the amount now held in the 


United States Treasury under the settle¬ 
ment of war claims act of 1928, to the credit 
of, or in the name of the defendant Stanis¬ 
laus P. de Ridder, and representing the 
award rendered in favor of the defendant 
Stanislaus P. de Ridder, by the Miked 
Claims Commission, United States and G|er- 
many, on the 5th day of November, 1925 \ in 
Docket No. 5964, and the receipt of the sjaid 
receiver herein appointed for said amo|mt 
shall be full acquittance to the United States 
for any and all claims and demands, either 
at law or in equity, of the parties hereto 
arising out of or in anv wise connected with 
the payment of said award, as aforesaid] 


5. That upon payment of said sum by jthe 
defendant Andrew W. Mellon, Secretary- of 
the Treasury, to said receiver, as aforesaid, 

I 

I 

I 

I 

I 

i 

i 

i 
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and as herein provided, this suit shall be, 
and the same is hereby dismissed as to the 
said defendant Andrew W. Mellon, Sec¬ 
retary of the Treasury, and as to the de¬ 
fendant Walter O. Woods, Treasurer of the 
United States, with costs to said defendants. 

Appellants' objection to the action of the lower 
court is reserved by five assignments of error, as 
follows (R. 19) : 

1. In overruling the motion to dismiss filed by 
the Secretary of the Treasury and the Treasurer 
of the United States. 

2. In signing the final decree appointing the Lib- 
ertv National Bank receiver. 

3. In signing the decree pro confesso as to the 
defendant de Ridder. 

4. In holding that the court had jurisdiction over 
the subject matter of the petition. 

5. In holding that under the statute involved the 
award of the Mixed Claims Commission could be 
paid to a receiver or to anyone other than the 
individual named in the award. 

We believe the said assignments of error can be 
substantially covered in this brief by a discussion 

under the following headings: 

1. Plaintiffs have no lien. 

2. Debt of the United States has no legal situs 
in the District of Columbia. 

3. Plaintiffs have a plain, adequate, and complete 
remedy at law. 
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Plaintiffs have no lien 


In Wright v. Ellison, 1 Wall. 16, 17 L. ed. 5o5, 
wherein a bill in equity was brought by the plaintiff 
for the purpose of enforcing an alleged equitable 
lien upon a fund, the Supreme Court of the United 
States said: “The determination of the case de¬ 
pends upon the solution of the question whether 

the complainant has shown himself entitled to an 

| 

eqiitable lien upon the fund to which the contro¬ 
versy relates. * * * It is indispensable tq a 

lier. thus created that there should be a distinct ap¬ 
propriation of the fund by the debtor, and an agree- 
mei.t that the creditor should be paid out of it,” 
and “this is a suit in equity. The rules of equity 
are as fixed as those of law, and this court can no 
more depart from the former than the latter. Un¬ 
less :he complainant has shown a right to relief in 
equry, however clear his rights at law, he can have 
no redress in this proceeding. In such eases, the 

I 

adverse party has a constitutional right to a trial 

/ I 

by jury. The objection is one, which though hot 
raisel by the pleadings nor suggested by counsel, 
this court is bound to recognize and enforce.” In 
Lind)erg v. Humphrey, 289 Fed. 901, 906, tjhis 
court said: “To create an equitable lien it has long 
been the law that it must appear that there has bben 
‘a distinct appropriation of the fund by the debtor 
and an agreement that the creditor should be $aid 
out of it.’ ” In Wylie v. Coxe, 15 How. 415, l4 L. 
ed. 753, the court found “that the complainant jvas 
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to receive a contingent fee of 5 per centum out of 
the fund awarded”; that “this being the contract, 
it constituted a lien upon the fund, whether it 
should be money or scrip. The fund was looked 
to, and not the personal responsibility of the owner 
of the claim.” In Ingersoll v. Coram, 211 U. S. 
335, 53 L. ed. 208, 29 Sup. Ct. Rep. 92, there was an 
agreement that Ingersoll should receive a certain 
amount “out of the fund secured from the estate,” 
and the court found that this indicated an inten¬ 
tion to make that fund a securitv for the services 
to be rendered and created an equitable lien on the 
fund. In the case of Barnes v. Alexander, 232 
U. S. 117, 58 L. ed. 530, 34 Sup. Ct. Rep. 276, it 
appeared that Alexander, who was an attorney, 
was to receive one third of the fund involved as 
compensation for his services, and that he looked 
only to this fund. It was held that this contract, 
being definitely limited to payment out of the fund, 
created a lien upon that fund. But the fac:s in 
these cases, it will be seen, are quite different from 
the facts in this ease. Here there was no appro¬ 
priation of the fund and no agreement that Messrs. 
Jones, Burnham, et al., should be paid out of it. 
The plaintiffs below allege that they “accepted 
such service and undertook the prosecution of said 
claim under an agreement whereby said Stanislaus 
P. de Bidder was to pay for said services omy in 
the event an award bv said Mixed Claims Commis- 
sion was made in favor of said Stanislaus P. de 
Ridder and payment thereof secured.” (R. 2.) 


I 


A copy of the alleged “agreement” was not attached 

j 

to the petition. Xor does it appear whether it \Vas 
oral or written. Certainly an agreement “to pay 
for said services only in the event an award by 
said Mixed Claims Commission was made in favor 
of said Stanislaus P. de Ridder and payment 

I 

thereof secured,” did not give to said plaintiffs hny 
interest or share in the claim itself, nor any interest 
in the fund to be recovered, nor any interest or lien 
in or upon any warrant or check to be issued in 
payment of the award. Nutt v. Knut, 200 TJl S. 
12; Thurston v. Bullowa, 48 App. D. C. 18. It may 
be stated incidentally that payment of the fund in 
question has not been secured. 

There is nothing in Section 9 of the Settlement of 
War Claims Act of 1928, the title of the said section 
being “Excessive Fees Prohibited,” which may be 
regarded as establishing in plaintiffs “any interest 
or share in the claim itself nor anv interest in the 
particular money paid over to the claimant by the 
Government.” The said section 9 merely author- 
izes the Arbiter, the Commissioner of the Mixed 
Claims Commission appointed by the United States 
(upon written request therefor as provided in said 
section), to fix reasonable fees (whether or not fixed 
under any contract or agreement) for services in 
connection with the proceedings before the Arbiter 
and the Mixed Claims Commission, etc. The fiking 
of a reasonable fee by the Commissioner of the 
Mixed Claims Commission precludes the repre¬ 
sentative of the claimant from accepting any con- 
24981—30—2 
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sideration in excess thereof. However, the said 
section fails of language susceptible of the interpre¬ 
tation that! Congress intended to, or did, impress 
upon the funds in question a lien in favor of claim¬ 
ant’s attornevs, in the amount so fixed. Bv refer- 
ence to the decision of the American Commissioner, 
Mixed Claims Commission, United States and Ger¬ 
many. dated November 16. 1928 (R. 12), it will be 
particularly observed that the Commissioner de¬ 
cided and fixed “as the reasonable fees to be paid 

to the attornevs * * * bv each of the claimants 

* •/ 

* * * an amount equal to 20% of the amount 

reee!red by each of these claimants, respectively, 
from the Treasury Department in payment of the 
awards rendered on their behalf, said fees to be 
paid by the said claimants and received by these 
attorneys as full compensation for all services 
rendered in the prosecution and collection of these 
claims, as defined bv Section 9 of the ‘Settlement 
of War Claims Act of 1928.’ ” In the case of Nutt 
v. Kind, supra, the contract was to pay an attorney 
for his services a sum equal to 3314% of the amount 
allowed on the claim. “Such an agreement,” said 
the court, “did not give the attorney any interest 
or share in the claim itself nor anv interest in the 
particular money paid over to the claimant by the 
Government. It only established an agreed basis 
for any settlement that might be made, after the 
allowance and payment of the claim, as to the attor¬ 
ney’s compensation.” (Italics ours.) 
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It is submitted— j 

I 

(a) that the record in this case fails to disclbse 
anything- from which if might be even vaguely in¬ 
ferred that there has been a distinct appropriation 
of the funds by the debtor, and an agreement tjhat 
the creditor should be paid out of it; 

(b) that such appropriation of the fund by jthe 
debtor and agreement that the creditor should be 
paid out of it, is indispensable to a lien; 

(c) that the said decision of the American Com¬ 
missioner, Mixed Claims Commission, fixing a 
reasonable fee to be “an amount equal to twenty 
per cent” of the amount received by the clainjiant 
from the Treasury Department did not give plain¬ 
tiffs any interest or share in the claim itself i nor 
any interest in the funds in the hands of the Secre¬ 
tary of the Treasury. As to De Ridder it onl^ es¬ 
tablished (if anything) an agreed basis for j any 
settlement that might be made, after the allow- 
ance and payment of the claim, as to the attorikey’s 

j 

compensation.” See also Taylor v. Whartoh, 43 
App. D. C. 104; Christmas v. Russell, 14 Wall 69. 

In the ease of Burke v. Child, 21 Wall. 441, which 
was an equity suit on a contract for attorneys! fees, 

l 

the court held: “We are brought to the conclusion 
that the appellee had no lien upon the fundi here 
in question. The understanding between the jelder 
Child and Trist was a personal agreement. It 
could in no wise produce the effect insisted jipon. 
For a breach of the agreement the remedy was at 
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law and not in equity, and the defendant had a 
constitutional right to a trial by jury. * * * 

If there was no lien, there was no jurisdiction in 
equity.” (Italics supplied.) In this case the 
agreement, if any, was a personal agreement be¬ 
tween the plaintiffs below and de Ridder, wherein 
was reserved no lien. 

In Lindberg v. Humphrey, supra, this court held 
that as the nonresident defendant had— 

not submitted to the jurisdiction, the court 
below can enter no valid judgment against 
him, and a receiver appointed in the proceed¬ 
ing qannot give any acquittance to the 
government for any part or all of the claim 
allowed to Lindberg that will be binding 
upon him or discharge the obligation of the 
government to pay him the whole amount 
due. It is therefore immaterial whether or 
not the debt due Lindberg is property within 
the jurisdiction, because the existence of 
that fact alone would not authorize the no¬ 
tice by publication in this case. (Italics 
supplied.) 

In view of the authorities cited showing that the 
plaintiffs below have no lien upon the funds on 
deposit in the Treasury of the United States nor 
upon any draft or check which might be issued in 
payment of the award, appellants respectfully sub¬ 
mit that the court below was without jurisdiction 
or authority to authorize substitution of publication 
for personal service of process, and that the pur¬ 
ported service was invalid. 
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Debt of the United States has no legal situs in the 

District of Columbia 

| 

The jurisdiction of the court and the validity of 
the substituted service depends upon whether of not 
the fund in the Treasury of the United States found 
to be due the principal defendant, the subject mat¬ 
ter of the bill, has a legal situs in the District of 
Columbia. The case of Houston v. Ormes, 252 
U. S. 469, was a suit in equity to establish an equit¬ 
able lien for attorney's fees upon a fund of $1,200 
in the Treasury of the United States, appropriated 
by Congress to pay a claim found by the Court of 
Claims to be due the principal defendant. It j was 
conceded, and (the court said) properly so, that 
payment of the fund in question to defendant 
Sanders was a ministerial duty, the performance of 
which could be compelled by mandamus. “But 
from this it is a necessary consequence that onejwho 
has an equitable right in the fund as against San¬ 
ders may have relief against the officials of the 
Treasury through a mandatory writ of injunction, 
or a receivership which is its equivalent, making 
Sanders a party so as to bind her and so that the 
decree may afford a proper acquittance to the Gov¬ 
ernment.” In the said case the defendant Saiiders 

I 

voluntarily appeared and answered the bill without 
objection. In this connection, the Supreme Court 
of the United States, speaking through Mr. Jus¬ 
tice Pitney, stated that: “If the jurisdiction as to 
defendant Sanders had depended upon publication 
of process against her as a nonresident underj Sec. 


! 
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105 of the District Code. * * * ” (as in this 

case) “upon the theory that her claim against the 
Government was property within the District, the 
point xeould require consideration (Italics sup¬ 
plied.) Accordingly, as the jurisdiction of the 
court below as to the principal defendant, de Rid- 
der, depended upon publication of process against 
him as a nonresident under Sec. 105 of the District 
Code, the following is submitted for this court’s 
consideration. 

The Supreme Court of the United States as far 
back as 1841 held in unqualified terms— 

The debts due from the Government of the 
United States have no locality at the seat 
of government. Vaughan et ad. v. N or t hr up 
et al., 15 Peters, 1, 6. 

Notwithstanding that decision, which has been fre¬ 
quently reaffirmed by that court in equally em¬ 
phatic and unqualified terms ( Wyman, Treas., v. 
U. S., ex ret., Halstead, Admr., 109 U. S. 654; United 
States v. Borcherling, 185 U. S. 223, and others), 
there have been repeated efforts made to tie up 
moneys in the United States Treasury, through 
local court proceedings. The question, therefore, 
of the situs of debts of the government and the 
validity of substituted service in such proceedings, 
has been before this court in one form or another, 
many times. But it has not before been here in 
the form now presented. In Sanborn v. Maxwell, 
18 App. D. C. 245, the principal defendant ap¬ 
peared generally in the cause, so the question of 



substituted service was not involved. In Roberts 

v. Consaul, 24 App. D. C., 551, 561, the questiojii of 

| 

the situs of such a debt was raised by the Secretary 
of the Treasury, and this court held that that ques¬ 
tion could only be raised by the principal defend¬ 
ant, who had not been made a party to the cduse; 
this court stating that— 

I 

Until he shall have been made a partly, it 
will not be proper to issue an order Com¬ 
manding the appellant to deliver up the 
fund. 

In Jones v. Rutherford, 26 App. D. C. 114, 121, 
this court found and held that— 

There is no question here of any Claim 
against the United States by anyone, pr of 
any indebtedness due by the United States 
to anyone. The claim and the indebtedness 
have been fully settled. The United States 
have drawn their draft for the payment of 
the indebtedness, which is the usual mode 
of payment, and they are ready to deliver 
this draft. It is not a question whether a 
claim against the United States or ah in¬ 
debtedness by the United States, is property 
here or elsewhere. The question is as to the 
. right to the manual possession of a draft 
drawn by the United States, and ready to 
be delivered to the person lawfully entitled 
to its possession. The question is whether 
that draft is property within the District 
of Columbia as between two rival claimants 
for the possession of it. The possession of 
this draft is the matter in controversy be- 
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tween tlie parties, and we are of the opinion 
that it is property in this District. It cer¬ 
tainly has no other situs, and if it is prop¬ 
erty at all, it is property in the District of 
Columbia. 

The court further held that appellant in that 
case by giving a lien on the draft, thereby gave to 
the instrument, even if it did not otherwise have 
it, a status and a situs in the District, which it was 
proper to enforce by suit; and that he would not be 
permitted to nullify that lien by requiring delivery 
of the draft to himself. 

In the present ease, however, we have no written 
or other contract giving a lien. We have no check 
or draft. We have no appearance by the principal 
defendant. In their motion to dismiss (R. 16) 
appellants raised the question as to the court’s 
“jurisdiction over the subject matter of the peti¬ 
tion.” 

The unqualified holding in the Vaughan case, 
supra, that a debt of the United States has no legal 
situs, would seem to be sufficient authority for ap¬ 
pellants’ contention; and we would rest our case 
thereon, except for some language of this court in 
Jones v. Rutherford, supra, intimating that the 
rule might be different if no question of rival ad¬ 
ministrations is involved. 

Inasmuch as the Vaughan case has been the law 
for over eighty years, it would seem proper to con¬ 
tinue to accept and follow it until the Supreme 
Court sees fit to amend or modify it. It is not 
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believed that such modification or limitation will 
ever be made. It will be observed from an exaib- 
ination of that decision that, while there was i a 
question of rival administrations, the fundamental 
question involved was the right of local credit o|l*s 
to be protected. The decision shows that if it wejre 

i 

a case of a private debtor, the debt would be Re¬ 
garded as a local asset and would have to be 
accounted for in this District; but inasmuch as it 
was a debt due from the Government, there were 
broader questions involved which were held to Jbe 
controlling against the rights of local creditors. 

i 

The court had to choose between the rights of local 
creditors on the one side, and the “public as \yell 

I 

as private inconvenience” on the other. ThRre 
are obviously equally cogent reasons why the same 
rule should prevail in a case like the one now under 

i 

consideration. In the present ease, the claimant is 
not even a resident of the District of Columbia. 
Furthermore, if the debt of the Government is held 
to be a local asset in a case of this kind, it means 

I 

not only that appellant here, or any other creditor 
of the United States however remotely located fi*om 
"Washington, may be compelled to come to Wash¬ 
ington and defend suits against him; but, further, 
that such creditors of the government must bej de¬ 
prived of their constitutional right of trial by jury, 

I 

as funds in the Treasury can only be reached 
through equitable proceedings. It should alsjo be 
remembered in this connection that it is against 
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the policy of our laws to attach or garnish funds 
in the hands of the Government, and these pro¬ 
ceedings are merely equitable attachments. It 
would hardly seem fitting that a court of equity 
should go to such an extent to permit the accom¬ 
plishment of something which the law of the land 
has purposely prohibited from being accomplished 
through the ordinary processes of courts of law. 
Such a holding would be equally “full of public 
as well as private inconvenience.” 

Neither can jurisdiction be sustained on the 

theorv that there is a fund here. Minor on Conflict 
* 

of Laws. Sec. 125, on the subject of situs of debts, 
after an able discussion, says that for purposes of 
attachment, etc., the situs of an ordinary debt is 
determined on the theory that it is the obligation 
of the debtor to pay which fixes the situs. He also 
disproves the theory that it is the situs of a sup¬ 
posed fund, by showing that no particular fund is 
demandable by the creditor, but merely the pay¬ 
ment of his debt, which is in accordance with the 
Supreme Court’s decision in Wyman vs. United 
States, supra, where the court said: 

In the case at bar, neither the facts that 
the drafts were made payable at the Treas- 
urv of the United States in the Citv 

V * 

of Washington, nor the deposit pursuant to 
Section 307 of the Revised Statutes, of the 
money represented by the drafts in the 
Treasury, to the credit of the payees, affected 
the character or the locality of the debts. 



! 
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The deposit of the money gave the payees or 
their representatives no property in or liejn 
upon it. The obligation of the United 
States was not to surrender to them apy 
specific sums of money, but to pay to them 
sums equal to the amounts credited to theta, 
as in the case of any other liquidated debt. 

We respectfully submit, therefore, that the court 
below was without jurisdiction or authority j:o 
authorize substitution of publication for personal 
service of process, and that the purported service 
was invalid, etc. 

Plaintiffs have a plain, adequate, and complete remedy 

at law 

The plaintiffs in their bill do not even question 
the principal defendant de Bidder's solvency. 
They, therefore, have a plain, adequate, and com¬ 
plete remedy at law, and should be remitted to that 
remedy. If an attorney makes a purely personal 
agreement reserving no lien upon the fund or upon 
any draft in payment thereof, and indicating j no 
intention of looking to the fund, it then becomes 
a contract “for the breach of which the remedv is 

•» j 

at law, and not in equity.” Burke v. Child;, supra. 
Therefore, equity is without jurisdiction. It seejms 
too clear for question from the authorities that ( the 

alleged equitable right of attorneys for protection 

* 

in the matter of their fees has no application to a 
ease of this kind. Mere employment as an attor¬ 
ney to render services in the prosecution of a claiim, 
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gives rise to no sucli definite right or lien, as will 
give a court of equity jurisdiction regardless of the 
financial responsibility of a client. 

For the foregoing reasons, it is respectfully re¬ 
quested the action of the lower court complained 
of be reversed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney . 
Robert J. Mawhixxey, 

Solicitor of the Treasury, 

F. Morgan Cook, 

Attorney, Office of Solicitor of Treasury, 

Of Counsel. 
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